














RamMay06/06RS_Day32.ram [hereinafter 5/
23 Proceeding].

24. Senate Committee on Judiciary A
Minutes, 2006 Reg. Sess. (La. April 4, 2006)
[hereinafter 4/4 Proceeding].

25. Malone, 937 S¢.2d, at 352.

26. See infra notes 36-44 and accom-
panying text.

27. 182 So.2d 725 (La. 1938).

28. See, e.g., Hous. & Redev, Auth. of City
of St. Paul v. Greenman, 91 N.W.2d 673 (Minn.
1959); N.Y. Hous. Auth. v. Mueller, | NE.2d

T 153 (N.Y. 1936).

29. See, e.g., Sw. lll. Dev, Auth. v. Nat’]
City Envti., L.L.C,, 768 N.E.2d 1 (Ill. 2002);
Beach-Courchesne v. City of Diamond Bar, 80
Cal. App. 4th 388, 95 Cal. Rpt.2d 265 (Cal.2d
Dist. 2000); Hogue v. Port of Seattle, 341 P.2d
171 (Wash. 1959); Opinion of the Justices,
152 Me. 440 (Me. 1957; In Re Opinion of the
Justices, 126 N.E: 2d 547 (Mass. 1955). Three
Louisiana appellate opinions have sustained
economic development alene as a public
purpose. See cases cited infra, note 33,

30). The cases are collected in Ilya Somin,
“Is Post-Kelo Eminent Domain Reform Bad
for the Poor,” 101 Nw. L. Rev. 1931, 1936 n.
30 (2007).

31. Id. at 1935.

32. Representative Bruneau unquestionably
spoke for all of the amendments’ sponsors and
supporters when, at the 5/23 Proceeding, supra
note 23, he stated that “[ajbsent Kelo, we
wouldn’t be here today . . . “ (at 3:16); that the
amendments are “a response to Kelo. [Their]
purpose is against expropriation for economic
development for transfer te a third party™ (at
2:57); and that “[w]e is strictly talking about
the economic development mode. I wish we
didn’t have the Kelo case, and if we didn’t have
the Kelo case, you wouldn't have a problem.”
(At 2:20).

33. Direct endorsement of Justice
O’Connor’s rejection of the Kelo majority’s
support of the economic development goal is
featured throughout the legislative proceed-
ings. See, e.g., 5/2 Proceeding, supra note 20,
at 2:17 (The “core” of the lead amendment bill
is “to prevent expropriation by a public entity
of a person’s property for economic develop-
ment and flip that property to a third person™)
(Brunean); at 2:21 (the lead bill “plac[es] a
prohibition in the Constitution against expro-
priation for econormic development.” (Ansardi)
[to which Representative Bruneau immediately
added “if the property is sold to a third person.”]
Additional opposition to the pursuit of eco-
nomic development untethered to removal of
affirmative harms is expressed in, e.g., 5/23
Proceeding, at 2:57 and 3:03 (Bruneau), at 2:09
(Strain); 5/2 Proceeding, supra note 20, at 2:30
(Strain}); 4/4 Proceeding, supra niote 24, at p. 2-
3 (McPherson and Guillot).

Further confirmation that objections 1o
expropriation in its economic development,
not its urban recovery/heaith and safefy, mode
dominated the legislative proceedings took the
form, first, of the amendment of Art. VI, Sec.
21 but not af Art. 1, Sec. 4(b){2)(c), to exclude
the taking of homesteads; second, rejection of
Representative Ansardi’s effort to enable
economic development districts to utilize
eminent domain, see 5/23 Proceeding, at 3:36;
and, third, the legislators’ repeated objections
to prior Louisiana appellate opinions that, like
Kelo, declared that economic development was
apublic purpose. See, e.g., 5/2 Proceeding, supra
note 20, at 2:25 and 4:01 (McPherson); 5:23
Proceeding, supra note 23, at 3:13 (Bruneau).
The opinions are New Orleans Exhibition Halt
Auth. v. Missouri Pacific Rr. Co., 625 So.2d
1070 (La. App. 4 Cir. 1993) (validating
expropriation of land for a convention eenter);
Town of Vidalia v. Unopened Succession of
Ruffin, 663 So0.2d 315 (La. App. 3 Cir. 1995)
(same); and City of Shreveport v. Chanse Gas
Corp., 794 So0.2d 962 (La. App. 2 Cir. 2001)
(same).

34. Hence, Representative Strain’s

declaration that it “is wrong to do eminent
domain and transfer to another simply because
they can pay more taxes.” 5/2 Proceedings,
supra note 20, at 2:39. To like effect, see,
e.g., 3/23 Proceeding, supra note 23, at 2:14,
2:20, 3:03, 3:05 and 3:39 (Bruneau), at 2:14
(Townsend); 4/4 Proceeding, supra note 24, at
p- 6 {McPherson and Guilet).

35. Health and safety properly enjoyed
privileged status throughout the entire
legistative process. See 4/4 Proceeding, supra
note 24, at p. 6 (Lenteni: cawtioning that the
amendments not be drafted so as to “impede
the rebuilding of southwest Louisiana or the
City of New Orleans™), and at p. 6 (McPherson:
stresses that the amendment must inciude the
eventual Sec. 4(B)(2)(c) and that the drafismen
were “dealing with the blighted property issue
to ensure that [Sec. 4(B)(2){c)] stays in™); 3/
21 Proceeding, supra note 22, at 107 (Bruneau:
section 4(B)Y2)(c) covers “the New Orleans
situation™), at 106 (Amsardi: “I want the record
to be crystal clear [that section 4(B)}(2)}c)
covers blighted and abandoned property])”, at
3:02 (Bruneau: stating that “It’s non-blighted
property that’s the concern.”) (emphasis
added), at 1:28 (Carter: stating that he has “no
objection to taking blighted, vacant
property.”). Even Scott Bullock, attormey for
lead plaintiff (Susette Kelo) in the Kelo action
and executive director of the Institute for
Justice, the libertarian political action group
supporting post-Kelo restrictions nationwide,
affirmed the potency of section 49B)(2)(c) as
&n instrument for post-Katrina urban recovery.
In his testimony in response to Representative
Watker’s direct question whether or not the
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amendments would impair or disable New

Orleans” urban recovery efforts, Bullock

responded that the amendments would “protect

the rights of cities to do rebuilding in truly
blighted areas that pose health and safety risks.”

5/2 Proceeding, supra note 20, at 2:56.

36. 5/23 Proceeding, supra note 23, at
3:59,

37.1d at 1.02.

38. Id at 3:17.

39. 3/21 Proceeding, supra note 22, at
1:09,

40. 5/23 Proceeding, supra note 23, at
3:00.

41. 1d at 3:19,

42, 3/21 Proceeding, supra note 22, at
1:26. _

43. See nn. 33 & 34 supra.

44, See note 35 supra.

45. 5/2 Proceeding, supra note 20, at 2:17
(emphasis added). Representative Bruneau
returned to this carefully linked three-part
formulation — expropriation, economic
development and private transfer --—
throughout the proceedings. Twenty-one days
later on the House Floor, for example, he
reasserted that the amendments’ purpose is “to
protect the right of property againsi
expropriation for economic development by
transfer to a third party.” 5/23Proceeding,
supra note 23, at 2:57) (emphasis added).

46. 5/2 Proceeding, supra at note 20, at
2:18. .

47. See note 12 supra.
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